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 CR No. 13(S-2) 2017 

 

IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
 
Criminal Revision Case NO.         

 
:-     

 
13 (S-2) of 2017 
 
 

Present      : A.K. Borah, AJS 
Sessions Judge, Sonitpur 
Tezpur. 

 
Petitioner/Revisionist 

 
: 

 
Sri Raghubir Singh 
S/O Late Badhan Singh 
Vill. Udmari Borjahar gaon, 
PS- Tezpur 
Dist. Sonitpur (Assam).  
 

  -vs- 
 

Opposite Party 

    
 

1. The state of Assam 
represented by Public 
Prosecutor.    

2. Sri Bhaba Kanta Das,  
S/O Late Dutiram Das 
Salonibari Police Out Post 
under Tezpur P.S., 
Dist. Sonitpur (Assam). 

 
 
 

Counsel for Petitioner   : Mr. S.K. Singh , Advocate. 
 
 

Counsel for Opposite Party   : Mr. M.Ch. Public Prosecutor &  
Mr. P. Ch. Sarmah, Advocate.  

 
Date of hearing  

 
: 

 
28-07-2017 
 
 

Date of Order/Judgment :  08-08-2017 
 

 
J  U  D  G  M  E  N  T. 

 
1.  This Revision is preferred by Revisionist against the impugned 

order dated 06-03-2017 passed by learned Sub-Divisional Judicial 

Magistrate, Sonitpur, Tezpur, in GR Case No. 2401/15.   
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2. The prosecution case according to the FIR in brief is that on 

02-09-2015 at about 2.10 p.m. a quarrel took place in between Kabul 

Sarmah and Raghubir Singh of Udmari Bazar for construction of a wall in 

their boundary. On being receipt the information, the I/C of Salonibari 

police Out Post after giving GD entry 51 dated 02-09-2015 visited the 

place of occurrence, in the said place on Sri Raghubir Singh expresses 

loudly before the public that he has paid Rs. 50,000/- to the police for 

helping. In the said place both the parties by demeaning the police took 

quarrel and thereby creating a breach of peace and terrorized the area. 

Said Raghubir Singh by making such statement before the public place 

defaming the police department.  Hence, this prosecution case. The 

ejahar was filed by Sri Bhaba kanta Das, SI of police of Salonibari Police 

Out Post.  

    On receipt the ejahar, O/C Tezpur Police station registered the 

case vide Tezpur PS Case No. 1194/15 u/s 153/189/294/500 of the IPC 

vide GD Entry No. 428 dated 10-09-2015 and after investigation O/C 

Tezpur PS filed chargesheet against the accused u/s 153/189/294/500 

of the IPC. 

   On being appeared the accused before the learned trial court, 

after hearing both the parties, learned trial court issued process u/s 

153/189/500 of the IPC and particulars of the offence were read over 

and explained to him to which he pleaded not guilty and claimed to be 

tried.        

3. Being aggrieved by the aforesaid process order, the 

revisionist/petitioner preferred this revision on the following grounds   

amongst others:   

(i) The impugned order dated 06/03/2017 is erroneous 

which is apparent from a bare look, as there is no 

material at all in the entire FIR or in the General Diary 

Entry which preceded the formal finding of the FIR or 

statements of any of the witnesses, whereby offence 

could have been explained u/s 153 of the IPC. The same 

situation can be found if a look is given in regard to the 

alleged offence u/s 189 of the IPC. The materials on 
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records even if remaining unrebutted would not attract 

conviction of this petitioner u/s 153 and 189 of the IPC.    

(ii) For the sake of argument even if this petitioner agrees 

that some materials are there to attract section 189 and 

500 of the IPC in the said case then these sections are 

defined as non cognizable offences. The police donot 

have power to investigate a non cognizable offence 

unless so permitted by a Magistrate. Police mandatorily 

have to obtain prior permission from the Magistrate but 

in the instance case there was no such permission taken 

before the Investigation. Therefore, investigation is 

illegal since it was carried out in the absence of any 

order or permission from a Magistrate.   

     

4.  I have heard the argument put forwarded by the learned 

Counsels for both the parties.  

5. Learned counsel for the petitioner/revisionist submitted that 

learned trial court has taking cognizance of offence u/s 153/189/500 of 

the IPC but from the statement of witnesses recorded in the case 

including the complainant none of the ingredients of the alleged 

offence is revealed against the accused. Learned counsel for the 

revisionist again submitted that for the sake of argument if the 

petitioner agreed that some materials are there to attract u/s 189 and 

500 of the IPC in the case these sections are defined as non cognizable 

offence where police do not have power to investigate a non 

cognizable offence unless permitted by Magistrate, hence this revision 

petition. As such, praying for setting aside the aforesaid cognizance.  

6. On the other hand, learned Public prosecutor submitted that 

there is sufficient materials to issue process in all the sections against 

the accused hence, praying for dismissing the revision.  

7.    Keeping in mind, the rival submissions of both the parties, the 

moot point for discussion in this revision is that – whether there were 

no any ingredients of any of the alleged offence to issue process by the 

learned trial court?  
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Discussions, decision and reasons for decision. 

 

8. According to the GD Entry NO. 49 the I/C of Salonibari Police 

Out Post on 02-09-2015 proceeds to the place of occurrence i.e. 

Udmari Borjhargaon on being came to know that a breach of peace 

arise for an altercation taken place for construction of a wall in the 

boundary in between Mahendra Singh, S/O Raghubir Singh and Sri 

Kabul Sarmah, S/O Jaydev Sarmah at Udmari village. In the mean time, 

Kabul Sarmah chased Raghubir Singh Sekhawat, asked him how much 

money he is required to give police then Raghubir Singh Sekhawat 

stated that he has given Rs. 50,000/- to the police. Then they told 

Raghubir Singh Sekhawat how many days police gave protection and 

security to him and again stated how much money paid to the police 

then out of anger he stated that he has paid Rs. 50,000/- to the police. 

At last Raghubir Singh stated that he was requested to call force. 

Raghubir Singh stated that in fact he did not pay any money to the 

police and therefore in presence of public he begged pardon then in 

the said place Raghubir Singh was directed to stop the construction 

work and he was also informed that Tezpur Development Committee 

has asked them to stop the works. This statement made by Raghubir 

Singh that he paid money to the police in presence of public lowered 

the estimation of police and hence, the matter was referred to their 

higher authority. Accordingly, Bhaba Kanta Das, SI of police filed the 

ejahar before I/C Solmara Police Out Post. Hence, this prosecution 

case.   

  During investigation police recorded the statement of Kabul 

Sarmah, complainant Sri Bhaba Kanta Das and accused Raghubir Singh 

and after completion of investigation, the O/C filed chargesheet vide 

chargesheet No. 772 dated 18-09-2015 against the accused u/s 

153/189/294/500 of the IPC. Learned trial court then issued process by 

taking cognizance u/s 153/189/500 of the IPC and upon appearance of 

the accused, the offence u/s 153/189/500 of the IPC was read over 

and explained to the accused to which he pleaded not guilty and 

claimed to be tried.  
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9. To prove the offence u/s 153 of the IPC, prosecution must 

prove that –  

  (i) that the accused did an act which was illegal; 

  (ii) that he did not malignantly or wantonly; 

  (iii) that the illegal act was the cause of provocation; and  

  (iv) That the accused, when giving such provocation, 

intended or knew that it was likely that such provocation would 

cause a riot to be committed. Prove also whether the riot was or was 

not committed in consequence of such provocation.  

 

      Here in the present case, the statement of the witnesses 

recorded so far no materials are reveals that accused did an act 

which was illegal, that he did not malignantly or wantonly, that the 

illegal act was the cause of provocation and that the accused, when 

giving such provocation, intended or knew that it was likely that such 

provocation would cause a riot to be committed. Therefore, prima-facie 

no materials u/s 153 of the IPC appears against the accused.   

10. Secondly, to prove the offence u/s 189 of the IPC, prosecution 

must prove that –  

  (i) that the accused held out the treat ; 

  (ii) that such threat was of injury; 

(iii) that the person threatened was a public servant ; or 

some person in whom the accused believed such public 

servant was interested ; and  

(iv) that the purpose for which such threat was held out was 

to induce such public servant to do, or to forbear, or delay to 

do any act, connected with the exercise of his public 

functions.  

 

  Here in the present case, the statement of witnesses, even the 

statements of accused did not reveal any of the ingredients as stated 

above. There is no materials of using of word by the accused in 

threatening the public servant inorder to enable the court to ascertain 

whether in fact a threat of injury to the public servant was really made 

by the accused.  



6 

 

 CR No. 13(S-2) 2017 

 

  Here in the present case, the witnesses differed as to the 

exact words used by the accused in threatening the public 

servant, though they agreed as to the general effect of those 

words, Therefore by the ingredients of said statement cannot be 

stated to be a threat of injury to the public servant. These 

statements are mere empty threats, which are often effusions of 

passion unattended with any formal intention of wrong, therefore, 

these statements cannot be held out to be in fear of injury as 

threatened. Besides, that the aforesaid mere empty threats does 

not induce such public servant to do so or to forbear or to or delay 

to do any act, connected with the exercise of his public functions. 

Hence, section 189 of the IPC is not attracted.  

 

11. Thirdly, to prove the charge u/s 500 of the IPC, the prosecution 

must prove that –  

  i) the imputation in question consisted of words, spoken or 

intended to be read, or of signs, etc. 

  ii) the imputation concerned the complainant; 

  iii) such imputation emanated from the accused; 

  iv) the accused made or published it; and  

  v) the accused intended thereby to harm the reputation of 

the complainant, or that he knew or had reason to believe that it 

would do so.  

  Here in the present case according to the statement of the 

witnesses, at the relevant time at the arrival of I/C of Salonibari police 

out post at the place of occurrence, Sri Kabul Sarmah chased Sri 

Raghubir Sing Sekhawat and asked him how much money he is to pay 

to police then Sri Raghubir Singh said that he has paid Rs. 50,000/- to 

the police. That statement was made in presence of gathering of public.  

  As essential difference in between Indian and English Law 

shows that the former recognizes words, spoken as a model of 

defamation but the latter does not.  

  The aforesaid statement made by the accused to a public 

servant that he had paid Rs. 50,000/- to police for helping him definitely 
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lowered the complainant’s reputation. The aforesaid words complained 

of must contain imputation concerning some particular person or 

persons whose identity can be established. Therefore, I do not think any 

reason to interfere upon taking cognizance u/s 500 of IPC against the 

accused.  

12.     Now, learned counsel for the revisionist submitted that the police 

do not have the power to investigate a non-cognizable offence unless 

permitted by a Magistrate. Here in the present case, police has 

registered the case u/s 153/189/294/500 of the IPC. After due 

investigation, I.O. has filed the chargesheet u/s 153/189/294/500 of the 

IPC against the accused. Section 153 and 294 of the IPC are cognizable 

though section 189 and 500 of the IPC are non-cognizable offence.   

  In Pravin Chandra Mody Vs. State of Andhra Pradesh 

reported in AIR 1965 SC 1185, the Hon’ble Apex Court held that -  

 “ where the information discloses a cognizable as well 

as a non-cognizable offence, the Police Officer is not 

debarred from investigatng any non-cognizable 

offence which may arise out of the same facts. He can 

include the non-cognizable offence in the charge sheet 

which he presents for a cognizable offence. Where 

police investigated an offence under section 7 of the 

Essential Supplies (Temporary Powers) Act, 1946 

along with Section 420, IPC, the trial court proceed for 

the said offence under section 251-A, Cr.P.C. and the 

investigation is valid.” 

 

   Therefore, in the instant case, the I.O. did not make any 

mistake while proceeding the investigation.   

   

13. Under such circumstances, the revision is partly allowed. 

Learned trial court is directed to strike out the process u/s 153 and 189 

of the IPC, but directed to proceed trial against the accused u/s 500 of 

the IPC as per procedure of law. Accordingly, this revision is partly 

allowed with the above direction.   
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14. This revision petition is disposed of. 

 

15.  Send the GR Case No. 2401 of 2015   to the learned trial court 

along with a Judgment of this court immediately.   

  

   Given under my hand and seal of this Court on this the 8th   

day of August, 2017. 

 

 

                        (A.K. Borah) 
                                      Sessions Judge 

                                        Sonitpur, Tezpur 
Dictated and corrected by me. 

 

 
(A.K. Borah) 
Sessions Judge, 
Sonitpur, Tezpur 
 
 
 
Typed and transcribed by me.  
 
 
(R. Hazarika),Steno.   


